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to request instructions on the lesser degree offense of
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right to a public trial when it sealed the juror questionnaires

without first conducting the required Bone-Club' analysis.

3. The trial court violated the constitutional requirement of

Club analysis.

11. ISSUES PERTAINING To THE ASSIGNMENTS OF ERROR
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nothing" strategy was unreasonable under the

circumstances of this case? (Assignment of Error 1)
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1321, 1323) At around 2:00 in the morning, the group left a club
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Diaz became angry. (RP 479, 772, 1326, 1327) In fact, Diaz was
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Rickman out of the car. (RP 481, 482, 525, 772, 773, 1329-

III 11 1111 FINITE!. M

0



was quiet, but then Diaz began discussing Rickman's behavior
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arrived at Rickman's home he "whipped" into the driveway an*
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the front of the car. (RIP 491) Cedarland testified that as he was
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did not scuffle and that Rickman "immediately" stabbed him in the
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Leslie helped Diaz to Rickman's porch and tried to stop the
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Diaz suffered life threatening stab wounds to his chest and
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Diaz was declared critical but stable, and he spent a week
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not recover a knife. ( RP 226, 227, 891, 892) Rickman was

interviewed at the scene and did not initially admit to his
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Diaz and fled the scene, but eventually Rickman told the detective
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that he stabbed Diaz because he thought Diaz was going to kill
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blood deposited on Rickman's clothing if he had been in close
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Rickman told Diaz that leaving him without a ride was no)

M11
1

MM

I pliilliiziillimiwI WIN! F11 i 1 IN, 111PI! EMM1=0

pull Rickman out • the car, and said he would kick Rickman's ass
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n the remaining drive back to Gig Harbor, Diaz said to
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on Rickman's knowledge of a prior incident where Diaz threatene4.
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as possible, and his only plan was to go inside his house. (M
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fight back, but Diaz had overpowered him. (RP 1497) Rickmar.
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2 Rickman often carries his pocket knife to use in his construction job, when he
goes fishing, • for other tasks that may arise. (RP 1509-10)
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A. TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO

PROPOSE A LESSER INCLUDED OFFENSE INSTRUCTION OF

SECOND DEGREE ASSAULT
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fell below an objective standard of reasonableness under the

proceedings would have been different. State v. Eaft 70 Wn.

Emll --- - - Zwxeilrzil

RMFORMORMIMMMERP. . MMTUHIMMOIM

M



U1 u-1-awasami'll :

llIll 1111ill; iii givJI i III = W-wilow

U=
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11 i 11 1 I I i I i I I ii 1 11 ii - 1 1 1 111 1 1 1  

PROMITI -meMINAM

See State v. Breitung, 155 Wn. App. •0• , 615, 230 P.3d 614
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In this case, defense counsel's failure to request an

assistance of counsel, because Rickman was entitled to the

1. Rickman Was Entitled to an Instruction on Second

Degree Assault
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First, it is well settled that second degree assault is an

R , wo
II

IN 11

Turning to the factual prong, a lesser or inferior degree

illii III 11111p 111111

pliiiill!! 11 1 . 
V OR so -

MIEMEM

IIIlIIIIIlI1IIj;;lIIIIj Ill'llillillilli

assaults another with a deadly weapon or assaults another anie-

IN



Second degree assault can be accomplished when, without inteni
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When determining if the evidence at trial was sufficient to
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arrived at Rickman's house.
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Diaz attacked, and therefore had no duty to retreat and every right
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to stand his ground and use force to defend himself.
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used excessive force in defending himself. An instruction on
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2. Failing Propose a Second Degree Assault

Instruction Was Not a Reasonable Trial Strateav and
Was Prejudicial
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characterized as part of a legitimate trial strategy to obtain an

4 A person has no duty to retreat when he is assaulted in a place where he has a
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requesting a lesser included instruction, is objectively

unreasonable. Hassan, 151 Wn. App. at 218-19. The defendant
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attack him. This argument applies just as well to a charge (M

second degree assault. A jury instruction on that lesser degree
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jury the "third option" • convicting him • something that did n(Zi

in Grier's second degree murder trial, where "the record supports a
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unreasonable for defense counsel to ask jurors to outright acquit
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assault would have been just three to nine months. RCW
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VIOLATED RICKMAN'S RIGHT TO A PUBLIC TRIAL AND

OPEN COURT RECORDS
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remind the parties that the completed questionnaires would ii
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be sealed without first conducting a hearing to determine whether

questionnaires were filed under seal. (Sup CP 220-448) The trial
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1. The Trial Court Erred When it Sealed the Juror

Questionnaires Without First Holding a Hearing to
Consider Whether Sealing Was Necessary and

Appropriate

right to a speedy and public trial." U.S. CONST. AMEND. VI.

prosecutions the accused shall have the right ... to have a speedy
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similar to the public's right under the First Amendment. State v.
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The right to a public trial encompasses voir dire. Press—
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analysis before sealing jury questionnaires. 151 Wn. App. 614,
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consider the Bone-Club factors before sealing the jury

questionnaires. This was clear error under Waldon and

Coleman.

2. The Remedy Is a New Trial

remedy has been reversal and a new trial. See State v. Strode,

structural error claim, finding that because questionnaires were noi

U9



sealed until several days after the jury was seated and sworn,
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In this case, the questionnaires were sealed on June J
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in Coleman, the remedy in this case should be a new trial.
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grounds, Rickman's conviction should be reversed and his case
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